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RECOMVENDED ORDER

Pursuant to witten notice, a formal hearing was held in this case before
Errol H Powell, a duly designated Hearing O ficer of the D vision of
Admi ni strative Hearings on Decenber 19-22, 1994, in Fort Lauderdale, Florida.

APPEARANCES
For Petitioner: Dean Bunch, Esquire
FORD MOTOR Cabanni s & Burke, P.A
COVPANY 909 East Park Avenue

Tal | ahassee, Florida 32301

For Respondent: Joseph S. Celler, Esquire

HOLL YWDOD Peggy Fi sher, Esquire

FORD, | NC. Geller, Geller, Burton & Garfi nkel
1815 Giffin Road, Suite 403
Dani a, Florida 33004

STATEMENT OF THE | SSUE

The issue for determination is whether the requirenents of Section 320.642,
Florida Statutes, are satisfied regarding the protest to the relocation of an
exi sting Ford deal er.

PRELI M NARY STATEMENT

By Notice of Publication in Decenber 1993, Hollywood Ford, Inc. (Respondent
Hol | ywood Ford), was notified of the intent by Ford Motor Conpany (Petitioner
Ford) to relocate Terry Ford Conpany (Terry Ford). By letter dated January 18,
1994, Respondent Hol |l ywood Ford notified the Departnment of Hi ghway Safety and
Mot or Vehicles (DHSM/) of its protest against the relocation of Terry Ford on
t he grounds that:

1. The proposed rel ocation would be within
12.5 mles of Respondent Hol | ywood Ford;



2. At least 25 percent of Respondent Hol | ywood
Ford's retail sales have been to persons within
12.5 mles of the proposed rel ocation during any
12-month period of the 36-nonth period i mediately
precedi ng Decenber 1993

3. The proposed relocation is farthest fromthe
present | ocation of Terry Ford than fromthe
present |ocation of Respondent Hol |l ywood Ford; and

4. Even though Petitioner Ford prom sed the prior
owner of Respondent Hol |l ywood Ford that his deal er-
ship should be relocated to the proposed rel ocation
this same promi se/offer was not nade to the current
deal er operator of Respondent Hol |l ywood Ford because
the current deal er operator is a mnority

[ Bl ack/ Afri can- Ameri can] .

On January 21, 1994, this matter was referred by the DHSW to the Division
of Adm nistrative Hearings. A formal hearing was schedul ed on Decenber 19-22
1994, pursuant to noti ce.

At the hearing, Petitioner Ford presented the testinony of two w tnesses
and entered one conposite exhibit into evidence. 1/ Respondent Hollywod Ford
presented the testinony of two witnesses (one by tel ephone testinony) and
entered six exhibits into evidence.

A transcript of the formal hearing was ordered. At the request of the
parties, the tine for filing posthearing subm ssions was set for nore than ten
days following the filing of the hearing transcript. Several extensions of tine
were granted beyond the tine originally set for posthearing subm ssions. The
parties submtted proposed findings of fact which have been addressed in the
appendi x to this recommended order

FI NDI NGS OF FACT

1. Terry Ford Conpany (Terry Ford) is an existing dealer of Ford Motor
Conmpany (Petitioner Ford), selling Ford cars and light trucks. Terry Ford is
presently | ocated at 1000 North Federal H ghway, Ponpano Beach, Broward County,
Fl ori da.

2. Hollywood Ford, Inc. (Respondent Hollywood Ford), is also an existing
deal er of Petitioner Ford, selling Ford cars and light trucks. Respondent
Hol | ywood Ford is presently located at 1200 North Federal H ghway, Holl ywood,
Broward County, Florida

3. Terry Ford and Respondent Hol |l ywood Ford sell the sane |ine-nmake notor
vehi cl es.

4. In Decenber 1993, Petitioner Ford notified the Departnent of Hi ghway
Safety and Mdtor Vehicles of its intent to relocate Terry Ford to the northeast
corner of the intersection of Sunrise Boulevard and the Sawgrass Expressway in
Broward County, referred to as the Sawgrass |location. |In Decenber 1993, a
notice of Petitioner Ford' s proposed relocation of Terry Ford was published.



STANDI NG
5.  The popul ation of Broward County is nore than 300, 000.

6. The distance from Respondent Hol | ywood Ford to the proposed rel ocation
at Sawgrass is 14.9 nmiles, neasured in air distance, and 18 mles, neasured in
driving distance. The neasured distance is greater than 12.5 mles.

7. Respondent Hol | ywood Ford mai ntains the nanes and addresses of retai
sal es custoners who purchase new vehicles fromit. The addresses are referred
to as registered addresses, and they indicate the address of the purchaser even
t hough the vehicle may be regi stered el sewhere. For any 12-nmonth period of the
36-nmonth period prior to the nonth in which the notice of the proposed
rel ocati on was published, Respondent Hollywdod Ford did not nake 25 percent of
its retail sales of new vehicles to custoners within 12.5 mles of the proposed
Sawgr ass | ocation. 2/

COWUNI TY OR TERRI TORY

8. Section 320.642, Florida Statutes, does not provide specific criteria
for geographically defining community or territory. Consuner behavior data are
utilized in making decisions concerning the definition of conmunity or
territory.

9. The existing dealers are contractually assigned areas of responsibility
by Petitioner Ford. The area of responsibility designated for Terry Ford and
Respondent Hol | ywood Ford is the Fort Lauderdale Multiple Point (MP). The MP is
conpri sed of Broward County. There are six existing dealers in Broward County.

10. Petitioner Ford assigns the six existing dealers in Broward County a
primary marketing area (PMA). A PMA is an area, or identifiable plot, in which
an existing or proposed resident deal er has or should have a conpetitive
advant age over sane |ine-nake dealers by virtue of the resident dealer's
location. Unless there is some overriding consideration, 3/ a census tract or
ot her geographi c description, such as zip codes, where census tracts cannot be
used, defines PMAs. Petitioner Ford designates the collection of census tracts
wi thin Broward County cl osest to each of the six existing dealers and the
proposed Sawgrass deal ership as the cl osest dealer's PMAs.

11. Respondent Hol |l ywood Ford's PMA is the area in which it is |located and
has a geographi c advant age.

12. The Sawgrass PMA is the area in which the proposed Terry Ford
deal ershi p woul d have an advantage upon relocation. Currently, no deal ers of
any |line-make are in the Sawgrass PMA

13. The sales patterns of the existing dealers show that the sales to
consuners residing in six census tracts to the northwest of the MP are dom nated
by these dealers. Wiereas, the sales patterns of non-M° deal ers in Dade and
Pal m Beach Counties to the north and south of Broward have very m ni mal
intrusion into the Fort Lauderdale MP. Accordingly, insufficient cross-sel
exi sts to warrant inclusion of the non-MP dealers in the community or territory.

14. Cross-sell is a dealer selling to custoners not within its comunity
or territory.



15. Broward County, plus the six census tracts northwest of Broward
County, is a single interconnected market. The cross-sell data show that at
| east 30 percent of the customers in each PMA purchase Fords from Ford deal ers
within the community or territory, but outside the PVMA where they reside, and
that at |east 30 percent of the sales of each of the dealers go to custoners
living outside the dealer's PVMA but within the conmunity or territory. There is
sufficient cross-sell anong the PMAs but a Iimted amount of cross-sell to the
adj acent areas outside the M

16. For this case, the community or territory is Broward County, plus the
six census tracts northwest of Broward County. It is hereafter referred to as
the Broward Conmunity or Territory.

ADEQUACY OF REPRESENTATI ON BY EXI STI NG DEALERS

17. A determ nation then nust be made whether the existing franchise
dealers in the Broward Conmunity or Territory are providing "adequate
representation” in the Broward Community or Territory. Section 320.642, Florida
Statutes, specifies eleven factors which may be considered in making such a
det erm nati on.

A. Devel opnent of a Reasonabl e Standard
Factor Nunmber 3

The reasonably expected nmarket penetration of
the Iine-make notor vehicle for the community

or territory involved, after consideration of

all factors which may affect said penetration

i ncluding, but not limted to, denographic
factors such as age, income, education, size

cl ass preference, product popularity, retai

| ease transactions, or other factors affecting
sal es to consuners of the community or territory.

18. Market penetration or share is a neasure of the perfornmance of a
deal er network in the comunity or territory as a whole, or in an identifiable
plot within the conmunity or territory such as the Sawgrass PMA. Registration
data of all brands of vehicles are used.

19. Measuring nmarket penetration in the identifiable plot or within the
community or territory requires first a determ nation of the appropriate market
as the standard for conparison. Historically, Petitioner Ford and ot her
aut onobi | e manuf actures exam ne state and national average penetration, as well
as any |l ocal adjacent areas of adequate penetration, in making such a
det erm nati on.

20. In this case, the appropriate market to be used as the standard for
conmparison is an adjacent |ocal market area where Petitioner Ford is achieving
mar ket share higher than the national and state share. For the Sawgrass PNA
the appropriate market for the standard of conparison is what Petitioner Ford
refers to as the Mullinax PMA

21. Petitioner Ford categories its vehicles of retail cars and |ight
trucks into seven segnents: basic large, basic small, |lower mddle, |uxury,
m ddl e special, small special, and upper mddle. Measuring Petitioner Ford's
penetration in each segnent of the Millinax PMA conpared to the industry



available ( retail cars and light trucks) in each correspondi ng segnent in the
Sawgr ass PMA establishes an appropriate standard for what the Sawgrass PNVA
shoul d expect if it (Sawgrass PMA) was receiving adequate representation
Measuring the penetration in this manner takes into account differences in
consumner preferences, i.e., product popularity, between the two nmarkets of what
Petitioner Ford's penetration within the Sawgrass PMA shoul d be as a whol e.

22. For the Broward Community or Territory, the appropriate market to be
used as the standard for conparison is the adjacent |ocal market area referred
to by Petitioner Ford as the West Pal m Beach Community or Territory. Again,
usi ng the segnent analysis, the reasonably expected narket share for Petitioner
Ford in the Broward Community or Territory is 20.8 percent which is a reasonabl e
m ni mum standard for the Broward Community or Territory.

23. The reasonably expected market share for Petitioner Ford in the
Sawgrass PMA, using this segnent analysis, is 21 percent of the retail car and
light truck industry, which is a reasonable m nimum standard for the Sawgrass
PMA.

24. O her denographic data of age and i ncone characteristics reveal no
extraordi nary differences in the denographic characteristics of the Sawgrass PNMA
popul ati on versus the Millinax PMA, or of the Broward Community or Territory
versus the West Pal m Beach Conmunity or Territory.

25. Furthernore, in nunmerous census tracts within the Broward Community or
Territory, Petitioner Ford is achieving the mni num standards expressed for the
Mul I'i nax PMA and the Broward Conmunity or Territory.

B. Performance of the Dealer Network in Conparison to the Standard
Factor Number 11

The volune of registrations and service
busi ness transacted by the existing deal er
or dealers of the same line-nmake in the
rel evant community or territory of the
proposed deal er ship.

26. Using the Mullinax PMA as the standard, adjusting for |ocal segnent
popul arity, in 1992, 1993 and the first six nonths of 1994 (annualized),
Petitioner Ford's penetration in the Sawgrass PMA, as conpared with its expected
mar ket share, was between 85.4 percent and 90.1 percent effective.

27. Using the West Pal m Beach Conmunity or Territory as the standard,
adjusting for |ocal segment popularity, in 1992, 1993, and the first six nonths
of 1994 (annualized), Petitioner Ford' s penetration in the Broward County
Community or Territory was as expected in 1992, but fell to between 89.1 percent
and 91.1 percent of what was expected for 1993 and the first half of 1994
(annual i zed), respectively.

28. Translating the percentages into the nunber of units required to be
registered in order to bring the Sawgrass PVMA and the Broward Community or
Territory to the expected level, the 1993 and 1994 (annualized) shortfall for
Sawgrass was 413 units and 324 units, respectively, and for the Broward
Community or Territory as a whole was 2007 units and 1842 units, respectively.



29. Petitioner Ford' s penetration was well bel ow expected levels in 1992,
1993, and the first six nmonths of 1994. The existing dealers are not providing
adequate inter-brand conpetition

C. Likely Cause of the |Inadequacy of Representation

30. A point of inquiry nowis the likely cause of the inadequate
representati on being provided in the Sawgrass PMA and the Broward Conmunity or
Territory by the existing dealers. For this purpose, econom c and marketing
data are consi dered

Fact or Nunber 10

Wet her the establishnent or rel ocation of

t he proposed deal ership appears to be warranted
and justified based on econonic and marketing
conditions pertinent to dealers conpeting in

the conmunity or territory, including anticipated
future changes.

31. Both the Sawgrass PMA and Broward County have experienced substanti al
growm h in popul ati on and househol d trends, including driving age and new car
househol d purchase increases, from 1980 to 1994. This increase in popul ation
and household trends is expected to continue through 1999.

32. The Sawgrass PMA contains a reasonable m x of upper and mddl e incone
areas. The expected range of household i ncome of the average or nedi an new car
buyer, including a Ford buyer, is around $50, 000, wi th nost new vehicle
purchasers of any brand havi ng househol d i ncomes greater than $15,000. These
denogr aphic factors indicate that the Sawgrass PMA is conducive to selling new
not or vehi cl es.

33. In Broward County between 1980 and 1994, average annual enpl oynent
i ncreased by approxi mately 160, 000 jobs indicating a generally healthy econony
and substantial grow h.

34. Increased population results in increased utilization of roads and
i ncreased road congestion leading to greater travel tine to get between
deal ershi ps, which results in convenience having a greater inpact in the mnds
of consuners. The inpact of conveni ence neans an increased opportunity for the
Sawgr ass PMA

35. Al of the changes and the reasonably expected future changes indicate
that the inadequate representation is the result of substantial and reasonably
expected continued growh. Furthernore, these factors indicate that
representation in the Sawgrass PMA i s needed.

Factors Nunmber 6 and 9

Di stance, travel tinme, traffic patterns, and
accessibility between the existing deal er or
deal ers of the sane |ine-nmake and the | ocation
of the proposed additional or relocated deal er

VWet her there is adequate interbrand and
i ntrabrand conpetition with respect to said
line-make in the comunity or territory and



adequat el y conveni ent consuner care for the
not or vehicles of the line-make, including the
adequacy of sales and service facilities.

36. Petitioner Ford's ability to achieve a reasonabl e and adequate |evel
of representation is directly related to how well the size of its deal er network
keeps pace with expanding sal es opportunities. |In Wst Pal mBeach, where
Petitioner Ford is receiving adequate representation, Petitioner Ford has 7.2
percent of the franchi ses; whereas, in Broward County, Petitioner Ford has 6.3
percent of the franchises. In order to have the sane share of the franchises in
Broward County as in West Pal m Beach, Petitioner Ford nust have 6.8 deal erships
in Broward. Presently, Petitioner Ford has 6 deal erships in Broward and
proposes to relocate a deal ership, Terry Ford, instead of adding a new
deal er shi p.

37. Based on the size of the nmarket, neasured in conparison to West Pal m
Beach and the nunmber of Ford deal ers and conpetitors |ocated there, relocating
Terry Ford within the Sawgrass PMA woul d provi de greater convenience to
custonmers. Relocation would offer the I evels of custoner conveni ence which are
necessary for Petitioner Ford to achieve reasonably expected market penetration

38. In conparison to West Pal m Beach where Petitioner Ford's
representation is adequate, without a dealer in the Sawgrass PMA, consumers in
t he Sawgrass PMA would be 7.4 niles on average fromthe nearest Ford deal er
wher eas, in Wst Pal m Beach, consuners are 4.6 nmiles fromthe nearest Ford
dealer. However, with a dealer in the Sawgrass PMA, consuners would be 4.4
mles on average fromthe nearest Ford dealer which is on par with Wst Palm
Beach.

39. As for the Broward Community or Territory, relocating to the Sawgrass
PMA woul d maxi mi ze customer conveni ence there.

40. Also, distance and proximty have an effect on the ability of al
Petitioner Ford's dealers in the Broward Community or Territory to adequately
represent Petitioner Ford. The market share of each deal er decreases as the
di stance fromthe deal ership | ocation increases.

41. Relocating the existing Petitioner Ford deal er woul d provide increased
i nterbrand and intrabrand conpetition. Such action would al so provide greater
conveni ent consuner care.

D. Inpact of the Relocation of the Proposed Deal er
Factor Nunmber 1

The inpact of the establishnent of the proposed
or rel ocated deal er on the consunmers, public
interest, existing dealers, and the |icensee;
provi ded, however, that financial inmpact may

only be considered with respect to the protesting
deal er or deal ers.

42. Relocation to the Sawgrass PMA will provide consuners in that area
with a nore convenient |ocation for access to new vehicles by Petitioner Ford
and with nore convenient Petitioner Ford | ocations.



43. Presently, Terry Ford and Respondent Holl ywood Ford are not that
conpetitive and the relocation would not alter their conpetitive situation. As
to distance, the air distance from Respondent Hol |l ywood Ford to the Sawgrass
location is 14.9 mles and from Respondent Hol |l ywood Ford to Terry Ford is 15.5
mles; the driving distance is 18 mles and 19 mles, respectively, and the
driving time is 22 minutes and 25 m nutes, respectively.

44. A large untapped opportunity for Petitioner Ford exists in the Broward
Community or Territory, and especially in the Sawgrass PMA. Relocating Terry
Ford woul d not decrease the sal es of Respondent Hollywood Ford, but should
i ncrease the sal es opportunities of Respondent Hollywood Ford.

45. In 1993, there were a total of 4,845 units of lost opportunity to
Petitioner Ford dealers in Broward County. These units would be available to
Petitioner Ford deal ers, including Respondent Hollywood Ford. O this total
2,375 units were gross registration loss in the Broward Community or Territory,
as nmeasured in the census tracts which did not reach the reasonably expected
mar ket penetration. Also, of the total units, 2,470 units were insell, i.e.,
units of Petitioner Ford sold by deal ers outside Broward County (outside the
market) to customers inside Broward County (inside the market).

46. If Terry Ford perfornms at the relocation as it currently does at its
present |ocation, Terry Ford will sell as many units as it presently does and
woul d, therefore, have no inpact on the existing dealers, including Respondent
Hol | ywood Ford. However, if Terry Ford perforns as does the average Broward
County deal er and increases its sal es because of increased custoner convenience,
using 1993 registration totals, Terry Ford woul d reasonably expect to sell 1,895
cars and light tracks. This expected nunber of sales would be an increase of
689 sal es over its current |evel.

47. The projected 689 additional sales would cone fromthe |oss
opportunity which Petitioner Ford and its deal ers are now experienci ng because
of the mislocation of its dealers in the market. Using the total |oss
opportunity (4,845 units), conprised of |losses to Petitioner Ford because of the
failure of existing dealers to achieve the m ni mum expected market penetration
plus | osses to the Broward County deal ers because of insell from outside the
market, the additional sales of Terry Ford would be only 14.2 percent of the
exi sting opportunity.

48. As to Respondent Hol | ywood Ford specifically, Petitioner Ford has
of fered Respondent Hol |l ywood Ford the opportunity to relocate to the Ponpano
PMA.  |If Respondent Hol |l ywood Ford rel ocates to Ponmpano and performnms |ike the
average dealer in Broward County, it would have an additional 1,448 sal es over
what it currently does. Conbining these additional sales with the projected
increnental sales of Terry Ford, perform ng as an average deal er, produces a
total increase of 2,137 sales, or 44 percent of the lost opportunity. The
remai nder of the |oss opportunity, consisting of over 2,000 units, would be
avail abl e for Petitioner Ford s other dealers, using nore effective interbrand
conpetition.

49. There is no evidence to suggest a negative inpact on Petitioner Ford' s
exi sting deal ers.

E. Investnent of the Existing Deal ers

Fact or Nunber 2



The size and permanency of investnent reasonably
made and reasonabl e obligations incurred by the
exi sting dealer or dealers to performtheir
obligations under the deal er agreenent.

50. There is no evidence to suggest that Respondent Hol |l ywood Ford's
facility is inadequate.

51. However, the inadequate market penetration by Petitioner Ford in the
Sawgr ass PMA shows that Petitioner Ford's dealers are not appropriately |ocated
to serve the Sawgrass PMNA

F. Manufacturer's (Licensee's) Actions Regarding Qpportunities for Gowh
Factor Nunber 4

Any actions by the licensees in denying its
exi sting dealer or dealers of the sane |line-
make the opportunity for reasonable growt h,
mar ket expansi on, or relocation, including
the availability of |ine-make vehicles in
keeping with the reasonabl e expectations of
the Iicensee in providing an adequat e nunber
of dealers in the conmmunity or territory.

52. Petitioner Ford perfornmed a market survey which recomended addi ng a
seventh deal er instead of relocating a dealer. Petitioner Ford' s Regional Sales
Manager for the Ol ando Regi on which includes Florida and parts of Al abama and
Ceorgia, decided to relocate a dealership in an effort to fulfill Petitioner
Ford's goal of working with the existing deal ership, rather than adding
representation to fill the needs of the consum ng public, before deciding to
seek additional representation. The Regional Manager's decision would allow the
current dealers the opportunity to fill the need for obtaining adequate and
conveni ent representation.

53. Neither Petitioner Ford nor Respondent Hollywood Ford di spute the
advantage to the decision of relocating a dealership in the Sawgrass PMA, rather
than addi ng a seventh deal ership. However, Respondent Hol |l ywood Ford contends
that it, rather than Terry Ford, should be relocated to the Sawgrass PNA

54. In deciding which dealer to relocate, Petitioner Ford considered the
risk, in addition to the opportunity, for the relocated deal ership. Typically,
in agreen field site a dealer sustains |osses for approximately two years
before building up parts and service business to affect the losses so it can
beconme profitable. A green field site is an area where there has not been a
deal er previously and there is no custonmer base established.

55. Terry Ford's deal ership has the capacity, experience, capabilities and
proven successful track record for rel ocation which nakes it a prinme candidate
for relocation to the Sawgrass PMA. Mreover, Terry Ford has the financi al
capacity to sustain anticipated start-up | osses for the approximte two-year
start-up peri od.

56. Respondent Hol |l ywood Ford's situation is nuch different. It is a
Deal er Devel opnment Corporation in Petitioner Ford s mnority deal er program of
t he Deal er Devel opment Program (Program). 1In the Program a dealership is
started with the majority of the capitalization being provided by Petitioner



Ford and becones a Deal er Devel opnent Corporation. The owner becones a
sharehol der in the Deal er Devel opment Corporation and becones the Deal er

Devel opnent operator of the deal ership. The Deal er Devel opnent operator has an
opportunity to buy out the Deal er Devel opnent Corporation when profits will
allow, which is usually within five years. This Programis one nethod by which
Petitioner Ford increases its mnority deal ershi ps.

57. The operator of Respondent Hollywood Ford is a mnority, i.e.
Bl ack/ African- Anerican. He purchased his interest in the dealership in 1990.
Petitioner Ford' s Regional Manager recruited himdue to Petitioner Ford's
commitment to its mnority deal er program of the Deal er Devel opment Program

58. Petitioner Ford' s Regi onal Manager did not consider Respondent
Hol | ywood Ford as a likely candidate for relocation to the Sawgrass PMA. Hi s
deci si on was based on the substantial need for capital in a start-up area and
the significant risk associated with relocation to a start-up area.

59. From 1991, which is the first full year of Respondent Hollywood Ford's
operation under the mnority operator, through the first six nmonths of 1994, the
total opportunity for sales increased for Respondent Hol |l ywood Ford. The tota
nunber of retail cars and light trucks registered to persons living in the
Hol | ywood PMA, which represents the total opportunity avail able to Respondent
Hol | ywood Ford, grew from 3,555 to an annualized rate of 5,708, which was an
i ncrease of 60.5 percent. This rate of growh was faster than that experienced
by the Broward Comunity or Territory which was 56 percent.

60. In 1993, Petitioner Ford perfornmed a market study whi ch showed t hat
Respondent Hol | ywood Ford's market was in decline and was the smal |l est PMA
i.e., offering the smallest sales opportunity in the market. Respondent
Hol | ywood Ford's market share of the total retail registrations avail able was
consistently lower, in virtually every distance ring noving away fromthe
deal ership, than Petitioner Ford's other five dealers in the Broward Conmunity
or Territory.

61. Qut of the six existing Petitioner Ford deal erships in the Broward
Community or Territory, Respondent Hollywood Ford is the | owest perform ng
deal er. Respondent Hol |l ywood Ford's performance has been the | owest even though
its operator has managed to nake it a somewhat profitable deal ership since he
becane its operator.

62. Terry Ford has been profitable and has had outstandi ng customner
sati sfaction which neans that Petitioner Ford' s image is strong and a customer-
base exists in Terry Ford's area. Terry Ford's growing market is projected to
continue to grow through 1999. Relocating Terry Ford to the Sawgrass PMA woul d
open an opportunity to replace Terry Ford in the Ponpano PMA with anot her
deal er.

63. Petitioner Ford proposes to place Respondent Hollywood Ford in the
Ponpano PVMA, replacing Terry Ford. In conparison to sales potential, as
measured by total industry registrations of newretail cars and light trucks,
t he Ponpano PMA has been nore than tw ce the size of the Hollywod PMA (6,027
registrations vs. 2,854 registrations, respectively). Petitioner Ford has
of fered Respondent Hol |l ywood Ford to relocate fromthe Holl ywood PVA to the
Ponpano PMA, but Respondent Hol | ywood Ford has rejected the offer

64. Respondent Hol |l ywood Ford contends that it, instead of Terry Ford,
shoul d be offered to relocate to the Sawgrass PMA based upon Petitioner Ford



prom sing the previous owner of Respondent Hollywood Ford that he (the previous
owner) woul d get the Sawgrass PMA for the rel ocation of his Hollywod Ford

deal ership. This offer was not made to the mnority operator of Respondent
Hol | ywood Ford. Mboreover, Respondent Hol |l ywood Ford contends that Petitioner
Ford did not make the offer because the operator of Respondent Hollywood Ford is
a mnority.

65. Respondent Hol |l ywood Ford has failed to produce sufficient evidence to
support its position that the former owner of Respondent Hol |l ywood Ford was
prom sed the Sawgrass PMA by Petitioner Ford for the rel ocation of his
deal ership. Furthernore, Respondent Hollywood Ford has failed to produce
sufficient evidence that Petitioner Ford refused or failed to nake the offer to
t he operator of Respondent Hol |l ywood Ford because the operator is a mnority.

G Coercion of the Deal ers
Fact or Nunber 5

Any attenpts by the licensee to coerce the
exi sting dealer or dealers into consenting
to additional or relocated franchises of the
same line-make in the community or territory.

66. No evidence was presented to show that Petitioner Ford coerced any of
the existing dealers to consent to the relocation of Terry Ford to the Sawgrass
PMA.

67. However, Petitioner Ford s Regional Manager did informthe operator of
Respondent Hol | ywood Ford that the failure of Respondent Hol |l ywood Ford to
accept the offer to relocate to the Ponpano PVA woul d cause him (the Regi ona
Manager) to consider recomending to Petitioner Ford that his (operator of
Respondent Hol | ywood Ford) deal er operator contract be term nated. The Regi ona
Manager considered the relocation of Respondent Hollywood Ford to the Ponpano
PMA as presenting significant sales and profit opportunity. For Respondent
Hol | ywood Ford to reject such rel ocati on was consi dered by the Regi onal Manager
to not be in the best interest of either Respondent Hollywood Ford or Petitioner
Ford. The operator of Respondent Hol |l ywood Ford rejected the offer to relocate
to the Ponpano PMA, which caused the Regional Manager to consider the operator
to not be a team player. The Regi onal Manager recommended the term nation of
Respondent Hol | ywood Ford's deal er operator contract. However, the Regiona
Manager subsequently cane to the conclusion that the operator's rejection was a
busi ness deci sion by the operator even though it was a decision with which he
(the Regi onal Manager) did not agree. No evidence was presented to show that
t he Regi onal Manager's conduct was a threat to the operator of Respondent
Hol | ywood Ford in an effort to force the operator to consent to Terry Ford
rel ocating to the Sawgrass PNA

H O her Concerns
Fact or Nunber 7

VWhet her benefits to consunmers will likely
occur fromthe establishnment or relocation of
t he deal ership which the protesting deal er or
deal ers prove cannot be obtai ned by ot her
geogr aphi ¢ or denographi ¢ changes or expected
changes in the conmmunity or territory.



Fact or Nunber 8

VWet her the protesting dealer or dealers are
in substantial conpliance with their dealer
agr eenent .

68. No evidence was presented by either party regarding Factors 7 and 8.
CONCLUSI ONS OF LAW

69. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter of this proceeding and the parties thereto, pursuant to Section
120.57(1), Florida Statutes. The parties were duly noticed for the formal
heari ng.

STANDI NG
70. Section 320.642, Florida Statutes, provides in pertinent part:

(3) An existing franchised notor vehicle
deal er or deal ers shall have standing to
protest a proposed additional or relocated
nmot or vehicl e deal er where the existing notor
vehi cl e deal er or dealers have a franchise
agreement for the sane |ine-make vehicle to
be sold by the proposed additional or relocated
nmot or vehicle dealer and are physically |ocated
so as to neet or satisfy any of the follow ng
requi renents or conditions:

* * %
(b) If the proposed additional or relocated
notor vehicle dealer is to be located in a
county with a popul ati on of nore than 300, 000
according to the nost recent data of the United
States Census Bureau or the data of the Bureau
of Econom c and Busi ness Research of the Univer-
sity of Florida:

1. Any existing notor vehicle dealer or dealers
of the sanme |ine-make have a |icensed franchise
location within a radius of 12.5 mles of the
| ocation of the proposed additional or rel ocated
not or vehicle dealer; or

2. Any existing notor vehicle dealer or dealers
of the sane |ine-nake can establish that during
any 12-nonth period of the 36-nonth period preceding
the filing of the licensee's application for the
proposed deal ershi p, such dealer or its predecessor
made 25 percent of its retail sales of new notor
vehicl es to persons whose registered househol d
addresses were located within a radius of 12.5
mles of the Iocation of the proposed additional
or rel ocated notor vehicle deal er; provided such
existing dealer is located in the same county or
any county contiguous to the county where the
additional or relocated dealer is proposed to be
| ocat ed.



71. 1t is undisputed that Respondent Hol |l ywood Ford is an existing deal er
of Petitioner Ford and has the sane |ine-nake vehicle to be sold by the proposed
rel ocated dealer, i.e., Terry Ford. Also, it is undisputed that Broward County,
which is the county in which the proposed rel ocated dealer will be |ocated, has
a popul ation in excess of 300, 000.

72. However, Respondent Hol |l ywood Ford has failed to denonstrate that it
has standi ng pursuant to Subsection 320.642(3)(b)1 or 2, Florida Statutes.
Respondent Hol | ywood Ford failed to show either that it was | ocated within a
radius of 12.5 mles of the proposed relocation of Terry Ford or that, for any
12-month period of the 36-nonth period prior to Novenber 1993, it made 25
percent of its retail sales to custoners within a radius of 12.5 niles of the
proposed rel ocati on of Terry Ford.

ADEQUACY OF REPRESENTATI ON OF EXI STI NG DEALERS IN THE COMUNI TY OR
TERRI TORY

73. Assum ng that Respondent Hol |l ywood Ford has denonstrated that it has
standing, the next step is to exam ne the adequacy of representation by the
exi sting dealers of Petitioner Ford in the comunity or territory. Petitioner
Ford has the burden of denonstrating that the existing deal ers provide
i nadequat e representation. Subsection 320.642(2)(a)2., Florida Statutes.

74. Subsection 320.642(2), Florida Statutes, provides in pertinent part:

(2)(a) An application for a nmotor vehicle
dealer license in any comunity or territory
shal | be deni ed when:

1. Atimely protest is filed by a presently
exi sting franchised notor vehicle dealer with
standing to protest as defined in subsection
(3); and

2. The licensee fails to show that the
exi sting franchi sed deal er or deal ers who register
new notor vehicle retail sales or retail |eases
of the sane line-nake in the community or territory
of the proposed deal ership are not providing
adequate representation of such |ine-make notor
vehicles in such community or territory. The
burden of proof in establishing i nadequate
representation shall be on the |icensee.

(b) 1In determ ning whether the existing franch-
i sed notor vehicle dealer or dealers are providing
adequate representation in the conmunity or
territory for the line-nmake, the departnent may
consi der evi dence which may include, but is not
[imted to:

1. The inpact of the establishnent of the
proposed or relocated deal er on the consuners,
public interest, existing dealers, and the
i censee; provided, however, that financial
i npact may only be considered with respect to
the protesting deal er or dealers.

2. The size and pernmanency of i nvestnment
reasonably made and reasonabl e obligations
incurred by the existing dealer or dealers to



performtheir obligations under the deal er
agr eenent .

3. The reasonably expected nmarket penetration
of the line-make notor vehicle for the community
or territory involved, after consideration of al
factors which nmay affect said penetration
i ncluding, but not limted to, denographic factors
such as age, incone, education, size class
preference, product popularity, retail |ease
transacti ons, or other factors affecting sales
to consuners of the community or territory.

4. Any actions by the licensees in denying
its existing deal er or dealers of the sane |line-
make the opportunity for reasonable growt h,
mar ket expansion, or relocation, including the
avail ability of line-make vehicles in keeping
wi th the reasonabl e expectations of the |icensee
in providing an adequate nunber of dealers in
the conmmunity or territory.

5. Any attenpts by the licensee to coerce the
exi sting dealer or dealers into consenting to
additional or relocated franchi ses of the sane
line-make in the comunity or territory.

6. Distance, travel tinme, traffic patterns,
and accessibility between the existing deal er or
deal ers of the sanme |ine-make and the | ocation of
t he proposed additional or relocated deal er

7. \Wether benefits to consunmers will likely
occur fromthe establishment or relocation of the
deal ership which the protesting deal er or dealers
prove cannot be obtained by other geographic or
denogr aphi ¢ changes or expected changes in the
conmunity or territory.

8. \Whether the protesting deal er or dealers
are in substantial conpliance with their dealer
agr eenent .

9. \Whether there is adequate interbrand and
i ntrabrand conpetition with respect to said
line-make in the comunity or territory and
adequat el y conveni ent consuner care for the
nmot or vehicles of the line-make, including the
adequacy of sales and service facilities.

10. Whether the establishment or relocation
of the proposed deal ership appears to be warranted
and justified based on econonic and marketing
conditions pertinent to dealers conpeting in
the conmunity or territory, including anticipated
future changes.

11. The volune of registrations and service
busi ness transacted by the existing deal er or
deal ers of the sanme |ine-make in the rel evant
community or territory of the proposed deal ership.

75. Section 320.642, provides no definition for "comunity or territory".
The conmunity or territory is deternmined by the facts presented in each
i ndi vidual case. Larry Dinmt Cadillac v. Seacrest Cadillac, Inc., 558 So.2d
136, 138 (Fla. 1st DCA 1990). A dealer's contractual area in the franchise



agreenment is a material fact and entitled to great weight but is not conclusive
of what constitutes community or territory. Larry Dimrmit Cadillac, supra

Mor eover, where exceptional circunstances exist, there may be a showi ng that a
separate market area exists within the contractual area and that the separate
market area is the community or territory. Larry Dinmt Cadillac, Supra

76. Petitioner Ford has denonstrated that, based on consuner behavior and
cross-sell patterns, Broward County, plus the six census tracts northwest of
Broward County, constitutes the community or territory. Broward County forns a
wel I connected market, separate and distinct fromthe remai nder of the South
Florida area to the north in Pal mBeach County and the south in Dade County.

77. Petitioner Ford has net its burden in establishing that its existing
deal ers are not providing adequate representation in the Broward Conmunity or
Territory.

78. Regardi ng Respondent Hol | ywood Ford's argunent that, because of the
| egislative intent found in Section 320.605, Florida Statutes, 4/ and because
Respondent Hol | ywood Ford's operator is a mnority, it should be relocated to
t he Sawgrass PMA, instead of Terry Ford, the argunment is not persuasive.

RECOMVENDATI ON
Based upon the foregoing Findings and Fact and Concl usions of Law, it is

RECOMVENDED t hat the Departnent of Hi ghway Safety and Mt or Vehicles enter
a final order approving the application of Terry Ford, Inc., to relocate its
ford deal ership to the northeast corner of the intersection of Sunrise Boul evard
and the Sawgrass Expressway in Broward County, Florida.

DONE AND ENTERED i n Tal | ahassee, Leon County, Florida, this 13th day of
June 1995.

ERROL H. POWELL

Hearing Oficer

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the

Di vision of Admi nistrative Hearings
this 13th day of June 1995
ENDNOTES

1/ The conposite exhibit was the basis for the testinony by Petitioner Ford's
expert witness and consisted of 73 pages and an appendi x.

2/  Respondent Hol |l ywood Ford failed to produce credible evidence of registered
addresses within the prescri bed percentage, distance and tine peri od.



3/ An exanmple of an overriding consideration is a natural or man-made barrier
or denmonstrated consumer unwillingness to travel fromone area to another as
verified by consumer behavi or data.

4/ Section 320.605, Florida Statutes, provides:

320. 605 Legislative intent.--1t is the intent of the Legislature to protect
the public health, safety, and welfare of the citizens of the state by
regul ating the licensing of notor vehicle deal ers and nmanufacturers, maintaining
conpetition, providing consuner protection and fair trade and providing
mnorities with opportunities for full participation as notor vehicle deal ers.
(Enphasi s added) .

APPENDI X
The followi ng rulings are made on the parties' proposed findings of fact:
Petitioner Ford Motor Company

1. Partially accepted in findings of fact 4 and 1

2. Partially accepted in finding of fact 2. Also, see Prelimnary
St at enment .

3. See Prelimnary Statenent.

4. Partially accepted in finding of fact 5.

5. Partially accepted in finding of fact 6.

6. Partially accepted in finding of fact 7.

7-9, 22, 23, 35 and 40. Rejected as being argument, or conclusion of |aw

10. Partially accepted in finding of fact 17.

11 and 12. Partially accepted in finding of fact 8.

13. Partially accepted in finding of fact 9.

14-16. Partially accepted in finding of fact 13.

17 and 20. Partially accepted in finding of fact 15.

18. Partially accepted in finding of fact 10.

19. Partially accepted in findings of fact 10, 11 and 12.

21. Partially accepted in findings of fact 15 and 16.

24. Partially accepted in finding of fact 17.

25, 32, 38, 48, 55 and 66-70. Rejected as bei ng subordi nate.

26. Partially accepted in finding of fact 18.

i
27. Partially accepted in finding of fact 19.
28. Partially accepted in finding of fact 20.
29. Partially accepted in finding of fact 21
30. Partially accepted in finding of fact 23.
31. Partially accepted in finding of fact 22.
33. Partially accepted in finding of fact 24.
34. Partially accepted in finding of fact 25.
36. Partially accepted in findings of fact 26 and 27.
37. Partially accepted in finding of fact 28.
39. Partially accepted in finding of fact 29.
41. Partially accepted in finding of fact 30.

42 and 43. Partially accepted in finding of fact 31
44. Partially accepted in finding of fact 34.
45. Partially accepted in finding of fact 32.
46. Partially accepted in finding of fact 33.
47. Partially accepted in finding of fact 35.
49 and 50. Partially accepted in finding of fact 36.
51. Partially accepted in finding of fact 37.
52 and 53. Partially accepted in finding of fact 38.



54. Partially accepted in finding of fact 39.

56. Partially accepted in finding of fact 40.

57. Partially accepted in finding of fact 41.

58. Partially accepted in finding of fact 42.

59. Partially accepted in finding of fact 43.

60. Partially accepted in finding of fact 44.

61. Partially accepted in finding of fact 45.

62 and 63. Partially accepted in finding of fact 46.

64. Partially accepted in finding of fact 47.

65. Partially accepted in finding of fact 48.

71. Partially accepted in finding of fact 49.

72. Partially accepted in findings of fact 50 and 51

73. Partially accepted in finding of fact 53.

74. Partially accepted in finding of fact 64. Al so, see Prelimnary
St at enment .

75. Partially accepted in finding of fact 65.

76. Partially accepted in findings of fact 52, 54, and 57.

77. Partially accepted in finding of fact 52.

78. Partially accepted in finding of fact 54.

79. Partially accepted in finding of fact 55.

80. Partially accepted in findings of fact 56, 57 and 58.

81. Partially accepted in finding of fact 59.

82. Partially accepted in finding of fact 60.

83. Partially accepted in finding of fact 62.

84. Partially accepted in findings of fact 62 and 63.

i

85. Partially accepted in findings of fact 61 and 63.
86. Rejected as subordinate, argument, or conclusion of |aw
87-90. Partially accepted in findings of fact 66 and 67.

Respondent Hol | ywood Ford, Inc.

1-4, 6, 12, 16-19, 25, 27-31, 40, 50-56, 59, 63, 65-69, 80, 83, 85, 89,
105-107, 110, 123, 125, 138, 139, 145-147 and 150. Rejected as being
subor di nat e

5 and 90. Partially accepted in findings of fact 56 and 57.

7. Partially accepted in finding of fact 4.

8 and 9. See Prelimnary Statemnent.

10. See Statenent of the I|ssue.

11. Partially accepted in finding of fact 52.

13-15, 23, 32-39, 41-48, 71, 72, 97, 99-101, 103, 104, 115, 116 and 118-
120. Rejected as being irrelevant, or unnecessary.

20-22, 24 and 26. Partially accepted in finding of fact 56.

49. Partially accepted in finding of fact 57.

57 and 58. Partially accepted in finding of fact 62.

60, 70, 78, 79, 82, 84, 86-88, 92, 95, 96, 124, 143 and 152-160. Rejected
as being argument, or conclusion of |aw

61, 111 and 112. Partially accepted in finding of fact 67.

62. Partially accepted in findings of fact 55 and 61

64. Partially accepted in findings of fact 9 and 10.

73, 75 and 76. Partially accepted in finding of fact 60.

74, 98 and 135. Rejected as being irrel evant, unnecessary, argunent, or
concl usion of | aw

77. Rejected as being subordinate, irrelevant, or unnecessary.

81, 113 and 126-133. Rejected as not supported by the nore credible
evi dence.

91. Partially accepted in finding of fact 55.

93 and 94. Partially accepted in finding of fact 58.



102 and 134. Partially accepted in finding of fact 46.

108. Partially accepted in findings of fact 37, 39 and 41.

109. Partially accepted in finding of fact 12.

114. Partially accepted in findings of fact 31, 48, 63 and 67.

117. Rejected as argunment, not supported by the nore credible evidence, or
concl usi on of Iaw

121. Partially accepted in finding of fact 31

122. Partially accepted in findings of fact 62 and 63.

136. Partially accepted in findings of fact 20 and 22.

137. Partially accepted in findings of fact 18-25 and 45-48.

140. Partially accepted in finding of fact 20.

141. Partially accepted in finding of fact 13.

142. Partially accepted in findings of fact 18-29, 36-39 and 45-48.
144. Partially accepted in findings of fact 36-39.

148. Partially accepted in finding of fact 38.

149 and 151. Partially accepted in findings of fact 36-38.

NOTE: \Where a proposed finding of fact has been partially accepted, the
remai nder has been rejected as being irrel evant, unnecessary, cunulative, not
supported by the nore credi bl e evidence, argunent, or a conclusion of |aw

COPI ES FURNI SHED:

Dean Bunch, Esquire
Cabanni s & Burke, P.A

909 East Park Avenue

Tal | ahassee, Florida 32301

Joseph S. CGeller, Esquire

Peggy Fi sher, Esquire

Geller, CGeller, Burton & Garfinke
1815 Giffin Road, Suite 403
Dani a, Florida 33004

Charles J. Brantley, Director

Di vi sion of Mdtor Vehicles

Room B439, Neil Kirkman Buil di ng
Tal | ahassee, Florida 32399-0500

Enoch Jon Wit ney

CGener al Counsel

Nei | Kirkman Buil di ng

Tal | ahassee, Forida 32399-0500

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this reconmended
order. All agencies allow each party at |east 10 days in which to submt
witten exceptions. Sonme agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this recommended order. Any exceptions to this recomended order should be
filed with the agency that will issue the final order in this case.



